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LAW OFFICE OF

ROBERT O. CONOLEY
10781 Sunrise Dr. NE
BAINBRIDGE ISLAND, WA 98110
206-855-8945/ fax 855-1313
bobthelawyer@qwestoffice.net

Bainbridge Island

October 6, 2014 0CT o6 2014

Mr. Stafford L. Smith

Hearing Examiner, City of Bainbridge Island
City Hall, 280 Madison Avenue North
Bainbridge Island, Wa. 98110

Dept. of Planning and’
Community Development

Re: SUB # 18840 ROLLING SUNRISE subdivision (BGH Developers LLC— Mr. Michel Gerard)
NEW PUBLIC RESPONSE DUE BY 10-10-14 AS A RESULT OF THIRD CONTINUANCE PER
REQUEST OF HEARING EXAMINER AS TO APPROPRIATE PROVISIONS FOR ROADWAY
ACCESS & FOR STORM WATER MANAGEMENT

EXHIBITS: a) My comments as to appropriate provisions as basis of rulings by hearing examiner
b) Dispositive Findings of Fact in support of recommended rulings
¢) Washington Practice excerpts, Ch. 17 State Environmental Policy Act, Sec’s 17.22 et seq
d) By reference, my prior submissions in the oral record & on paper before hearing examiner

Dear Mr. Smith:

Please find three exhibits T offer to help resolve the inadequacies found in the record of the above
proceedings. I incorporate also by reference my prior comments made to the hearing examiner before this
under SUB #18840.

The Exhibit c) excerpts from the Washington Practice set are from the pocket parts dated June,
2014. They present several bases by which the hearing examiner might identify appropriate provisions for
the rulings he mentions. These would support findings for mitigation unique to this locale and site
problems as recommended by my comments and of others. The lack of surrounding essential city density
infrastructure and absence of plans for any in the near future warrant these measures. A phasing of
development seems plausible and practical, given the Rolling Sunrise incremental build-out disclosed and
the 4-5 visible neighboring residential construction projects starting up now within a mile or so. Please
factor too that Valley Road itself within 2/10’s of a mile will be changing as a single landowner continues to
buy-up adjacent tracts besides the three purchased over the last 12 months.

tuly yours,

(l‘%{a) noley" — t O -~ Ma'
10781 Sunrise Drive
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EXHIBIT DI P

"~ My recommended “ Appropriate Provisions” | suggest for his added conditions of mitigation include:

1) reducing the number of dwellings allowed as build-out to a number below the requested seven (7) per
zoning code;.

2) reducing the number of on site residential motor vehicles, used, garaged or stored to ane per dwelling
(similar to B. I.'s Winslow Co- housing's limitations); and

3) substituting for occupants’ use a shared community motor vehicle for relief.

4) plus, possibly making developer or later builders on site re-apply for any increase in dwellings or
private motor vehicles up to full code densities though a conditional use permit process once they or city show
reasonable accommodations as to adversely affected infrastructures like access and storm water accommaodation
have occurred. ;

problems, safe yields and EWL's.
The reasons justifying the above hesitancy include those detailed matters listed & considered in the timely
written and formal verbal EIS comments submitted by neighbors in current record.

Furthermore, it is recommended the hearing examiner's ruling encourage city staff & city councit begin
adoption of the pre-dating neighborhood formal requisite.request per city code for initiating a Special Planning
Area process for Rolling Bay, to include this BGH site. In geographic area it should coincide with or include the
affected streets in question of Hyla Avenue and Sunrise Drive along with surrounding roads and drainage
infrastructures this subdivision and development affects.

10/3/2014
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DISPOSITIVE DEMOGRAPHICS WITHIN ONE-HALF MILE FOR H.E. FINDINGS

6-8 public ROW corners either blind or are 90-degree corners & not remedied

Five drainage rivulet fans from casual water in earthen surface affect MV travel safety
Chance encounters in daily MV ROW yields uncertain & only partly remedied if known
Several dozen sight distance constraints adjacent to site pervasive & not remedied

Two of four major access routes to site either private or undeveloped trails & paths

No ready access to mass transit or is seriously constrainéd in use

Emergency MV access will require chainsaw ingress and/or abandonment on site

Dozen 12-18 wheel MV’s do commercial & business deliveries daily within 2/10°s mi.
No ready access to ferry commuters on foot or alternatesito MV’s

No sidewalks so neighborhood foot traffic on 10 adjacent miles competes for pavement
Unregulated fecal content in adjacent Murden Cove tests above normal counts

Rural mailboxes & telephone “tombstones” constrain or obstruct MV transits

75-100 private driveways compete w/ site accesses @ Beach Crest, Hyla & Sunrise Dr.
Dedicated impervious surfaces increase per ea. new structure @ site by 10-15 %
Roadway width for MV uses for or on 7-8 adjacent streets only 8-10° wide w/o shoulders
Dirt. gravel & crushed rock are predominant road surfacing & done by private donation
Ditches, berms, swales, a token coffer dam & a seasonal !duck pond improvise drainage
Five roadway inclines within 2/10’s mi. are or will be more than 12 % grade

20 heritage size trees or active telephone poles constrain necessary access improvements
4-6 choke points abut on or constrain both major MV routes to site & are not remedied

EXHIBIT
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HNVIROUNMENTAL LAW AND RACTICE

e The ho ] . .
e The o%MMM %wmmv ceases o exist, resigns, or is replaced; or
A an interest subject to the environmental .
nd the holder are the same person.’® imenta cove-
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Chapter 17

State Environmental Policy Act (SEPA)
B. THE ENVIRONMENTAL REVIEW PROCESS

§ 17.12 Threshoid determination—Overview
§ 17.18 Timing of environmental review

C. THE ENVIRONMENTAL IMPACT STATEMENT
§ 17.22 Extent of impact analysis

F. APPEALS OF STATE ENVIRONMENTAL
POLICY ACT DECISIONS

§ 17.58 Growth gmbmmmebﬁmmm&me wowwmwmﬁmé
§ 17.59 Attorneys fees : _

-
;=
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KeyCite®: Cases and other legal materials listed in KeyCite Sccpe can be
researched through the KeyCite service on Westlaw®. Use KeyCite to check
citations for form, parallel references, prior and later history, and comprehen-

sive citator information, including citations to other decisions and secondary
materials.
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B. THE ENVIRONMENTAL REVIEW PROCESS

§17.12 Thresheld determination—COverview

actual current uses to which the land
was put nor the impact of continued
use on the surrounding environment,
that action iz not 2 major action sig-
nificantly affecting the environment
and an environmental impact state-
ment (EIS) is not required.).

n 7.
Add at end of footnote 7:
Sge Chuckanut Conservancy V.

Resources, 156 Wash. App. 274, 232
P3d 1154 (Div. 1 2010) (Holding
where a proposal changes neither the

§17.18 Timingof environmental review

Add to end of section:

Two cases illustrate how the timing of environmental review
plays out. In Spokane Co. v. EWGMHB,"” Spokane County chal-
lenged a hearing board decision finding that the county’s
environmental ‘checklist was not adequate. Under SEPA, the
county is required to include an eavironmental impact statement
with any proposal the lead agency’s responsible official decides
would ammmamnmua%.mmmoi ] the quality of the environment.”"



§17.18

a ski area expansi _—
: on consisting of :
specific 279— nsisting of one lift and sev : ;
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rincipal 1eatures of expanding th point, in May 2011, the

impacts could be reasonably Emnﬂmww.mw%w ﬁmwwm e el
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the ski area should be
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demied (Wash, Feb. 5, 2014y "°"ie% 309 P.3d 673 (Div 3 2010 e 0,
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. - Wash. App. 78 7 -
WAC 197-11-228(2)(a). 2013). T 781, 309.P.3 784 (Div. 2
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THE ENVIRONMENTAL IMPACT STATEMENT
§17.22 Extent of impact anplysis

Add at end of section:

An enviro i
nmental impact sts
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meets the definition of an action. 1 nakion, for any proposal that

Judicial review under SEPA «

Wi  uncer SEPA “g all without excepti
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ENVIRONMENTAL Law AND Pracrics

GWP F =

+ §raTE ENVIRONMENTAL PoLicy Act (SEPA) §17.22

(a) Project actions./A project action involves a decision cn a

~  gpecific project| such as a construction or management
activity located in a defined geographic area. Projects
include and are|limited to agency decisions to:

(i) License,|fund, or undertake any activity that will
directly todify the environment, whether the activ-
ity will bg conducted by the agency, an applicant, or
under contract.

(i) Purchase, sell, lease, transfer, or exchange natural
resourceq, including publicly owned land, whether
or not the environment is directly modified.*

A memorandum of understanding is a “project action.” The mem-
orandum is indeed a dgcision, but not every decision concerning a
project is a “project ag ion.” The memorandum does not license,
fund, or undertake ap activity that will directly modify the
environment, nor dogs it purchase, sell, lease, transfer, or
exchange natural resofirces. Therefore, it does not fit the above
definition of a project agtion. ,

The union contended that signing a memorandum of under-
standing was an “incre ental” decision related to the arena and
that such increment#l decisions also have to undergo an
environmental review Hefore the government entities sign on the
dotted line. There is simply no support in the SEPA-statute or
regulations for defininlg “action” so broadly. To the contrary,
regulations under SEP4 recognize that “preliminary steps or de-
cisions are sometimes nieeded before an action is sufficiently defi-
nite to allow meaningfhl environmental analysis.”® The memo-
randum is best undersfood as a preliminary step taken by the
city and county to set forth an arena proposal that is sufficiently
definite to allow further study, including preparation of a
meaningful environmenjtal impact statement.

The union argued thqg memorandum itself is an “action” under
state law under King |County v. Washington State Boundary
Review Board for King County,” In that case, the Supreme Court
reversed an annexatidn decision enlarging the city of Black
Diamond because it wds not pregeded by the preparation of an
environmental impact §tatemerdt.” In Boundary Review Board,
approval of tig annexafions g nstituted a nonproject “action.”™
“Hven a boundisy change, like the one in this case, may begin a
process of governmwsut ¢ i4n which can ‘snowball’ and acquire
virtually unstoppablg B dministrative inertia.”’ Postponing
environmental review riglgs “‘a dangerous incrementalism where
the obligation to decide ¥s postponed successively while project

momentum builds.” **®
Tornr if adveraa anviranmental effects are discovered later, the



§17.18 EnviroNMENTAL Law anD PracCTICE

The agency must base its threshold determination on “informa-
tion reasonably sufficient to evaluate the environmental impact
of a proposal.””® In GMA planning, the agency should tailor the

“scope and level of detail of environmental review” to fit the pr-
oposal’s specifics.™

The hearings board found the County’s checklist ignored the
probable impacts of any future commerecial development and
improperly postponed environmental analysis to the project
review stage. The County’s checklist repeated formulaic language
postponing environmental analysis to the project review stage
and assuming compliance with applicable standards. Thus, the
checklist lacked information reasonably sufficient to evaluate the
proposal’s environmental impacts. In sum, the record shows the
County failed to fully disclose or carefully consider the environ-
Embﬂmw impacts before adopting it and at the earliest possible
stage.’

By way of comparison, in Lands Council v. Washington- State
Parks,”® the Court analyzed classification decisions and the tim-
ing of environmental review. The Commission argued, rather,
that the classification decision merely authorized the possibility
of general land uses for a potential expansion and that the direc-
tor will make the actual decision on expansion at a later time.

The Court reascned:

The decision to approve expansion of the ski area was made by the
Commission in May 2011, subject to the director’s subsequent

review of the precise location of the runs and islands. The Commis-

sion’s action effectively approved the use.

Land use approvals often proceed in phases. The principal regula-
tory appreval of a subdivision, preliminary subdivision approval, is
followed by final subdivision approval to ensure that the conditions
of the preliminary approval are followed. See RCW 58.17.170. The
conditional use approval of a shopping center may be foliowed by
grading permits, critical area permits, and construction permits.
None of these implementing permits, though, disguises the step at
which the decision actually allowing the use was taken. Under
Kucera, that is the step at which standing to challenge the use
arises, as long as the plaintiff has shown the requisite injury to
itself or its members. See Kucera, 140 Wash.2d at 213, 995 P.2d 63.

As shown above, that step occurred here with the May 2011 clas-
sification decision.

The timing of environmental review has long vexed the application
of SEPA to the iterative progression of land use approvals. On one
hand, review too near the inception of the process can become a
discarded hypothetical exercise as features of the proposal change
and become more specific. On the other hand, our Supreme Court
observed that “the risk of postponing environmental review is ‘a
dangerous incrementalism where the obligatiorn to decide is

postponed successively while project momentum builds.’ ” King

9 i1d.10
STATE ENVIRONMENTAL Poricy Act (SEPA)

, ! P.2d
. ¢. Boundary Review Bd., 122 Wash.2d mmm, mmmwwmmmzmnoa
County @owu A.acoﬂum.. William H. Rodgers, - :..M e
1024 (1999) & AN iy Act, 60 WASH. L.Rev. 33, 54 (1984). The
it o ized that this “may begin a process o-Hm'odm»n.»o mm.amm
g H.mn.empb a ‘snowball’ and acquire virtually M%pr.m%a b
M%WMWMM&MM inertia.” King OQRMW. HwMMMMmﬁﬁ.m%w vaUHmmm& S _mmm
' . . % . 43 P - _.ou HD. mH-m ) T : ;
How”p. . m..(%m%nwwwoﬁw,%mww before the vn.e.maﬁ picks mpm Mmmwpmuﬁﬂﬁ_
O King County, 122 Wash.2d at 664, 860 P.2d 1024
no ;

t the proper navigation be-
les and the case law char T “
MWM@WHMWWM Mwﬁ.mamm. First, WAC 197-11-055(2) states

i i hreshold determination mﬂm
¢y shall prepare its mwz.c.mbo det ion. a0
The lead mm%%mw wwuwmo& statement (EIS), .n. Hm@Ew._mm_ mﬁw wwm..nm TLeES
environmen ¢ in the planning and decision-mazing o e
mWomEMMﬂmmm features of a proposal and its environmern
m - .
can mm_m reasonably identified.

To help identify this “carliest possib
055(2)(a) specifies that: . . -
{a] proposal exists when an agency 1S presented with an appit

i ision on
tion or has a goal and is actively preparing to make a decis!

L= ﬁ S

environmental effects can be meaningfully evaluated.

In addition, the rules make clear that

ire f 7als or
future agency approvais
t proposals may require : ey
e MMM&WmWKE shall ﬂoﬁ.wwm&ﬁmm npﬂ%ud n%%nwmﬁo e
wm,mwwouﬂwm roposed future activities are Spect nw WM mm% 3
Mwﬂwbmmeﬁwnw,ﬂcb of their probable environmenial IMpPacts.

WAC 197-11-055(2)(2)D)- . R

The timing of EIS preparation is more specifically treated 1n

H@MLHLBP which states that an EIS T

it ¢ serve p ally 2

d early enough so 1L can Serv 5 fuan
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